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PREFACE. 

This study sets out to evaluate the legal frameworks available for regulating “paralegal” 

services in Kenya. Although the term “paralegal” is found in our ordinary and common 

parlance, its use is neither, a legal or term of art. The use of the term “paralegal” is 

largely an abstraction from other jurisdictions of the world where “paralegal” services 

are more developed and understood. The consequence of this has been that the term 

“Paralegal” means different things in different settings, including its use in statutory   

instruments. We propose a common understanding of the term “Paralegal” as a prelude 

to assigning this cadre of legal services any significance in our legal system. In addition 

to providing clarity to the term “Paralegal” we introduce a new cadre of legal services 

provider at the level of “Community Legal Awareness Assistant” on attaining the 

Certificate in Law qualification. 

This study evaluates the essence of regulation from a theoretical standpoint and 

assesses the rationale for governments utilizing this mechanism to control and assign 

value to specific services within the economy. Regulation is used the world over by 

governments to control the quality of the services provided to its citizenry by critical 

sectors of the economy in an effort to avoid the unmitigated disaster that the market 

may visit on such services. This theory is applied to the work of the Council of Legal 

Education in its role as the regulator of legal education and training in Kenya and the 

Legal Aid Service in the provision of legal aid services under the Legal Aid Act. 

We propose amendments to both legislations and the Regulations to more clearly define 

what role “paralegals” can play in the provision of legal services in this country and to 

harmonize their provisions. 
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PART 1: UNDERSTANDING THE 

PHENOMENON OF REGULATION. 

 

Introduction. 

 

Regulation is a pervasively discernible activity by governments over the world. The pre-

eminent role of governments as policy formulators, translates into the regulation of 

goods and services in any given country1. The tendency to associate the phenomenon 

of regulation with only “post-privatisation control”2 of the “commanding heights” of 

the economy is therefore narrow and misleading. Regulation may be looked at in two 

ways; at a general-functional level and in a specific and technical sense.  

 

At a general-functional level, regulation connotes “all forms of social control and 

influence, whether state-derived or from other sources”3 that affect behaviourial 

change in a particular industry or circumstance. It does not matter that the regulatory 

effects are deliberately designed or merely incidental. In this sense, regulation is the 

promulgation of a set of binding rules or other state-driven action applied by a body 

devoted to a particular purpose.4 In industrial production processes for example, the 

setting of industrial standards is a good example of this phenomenon. Taxation is also 

a form of general-functional regulation. 

 

At the specific-technical level, regulation is associated with the work of specialized 

state agencies set up for a specific purpose. Governments establish specialized agencies 

in form of state corporations or parastatals, usually by legislation or some other form 

                                                           
1 A reading of Article 261 of the Kenya Constitution, 2010 in conjunction with the Fourth Schedule of the 
Constitution brings this point home. The Article mandates Parliament to enact legislation on any matter required 
by the Constitution. The Fourth Schedule in turn enumerates and allocates functions between the National 
government and County governments. The itemized list of functions both for the National and County 
governments is in the form of policy requirements in specific fields of socio-cultural, political, economic and legal 
life of the country.  
2 Robert Baldwin & Martin Cave, Understanding Regulation (Oxford University Press) (1998), p. 2. 
3 Robert Baldwin and Hood (Eds), A Reader on Regulation (Oxford University Press) (1998), p. 7  
4 Robert Baldwin & Hood, Op. Cit. p. 8. 
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of regulation to perform a “sustained and focused control over activities that are of 

value to a community [and or for its interest]”5. In this way, State action or policy is 

designed or geared towards influencing an industrial or social behaviour in a direct way. 

Traditionally, regulated industries include capital markets, banking services, health and 

safety, transport, including airlines; telecommunication, water, education, franchising 

and the environment to name but a few areas. In this sense, regulation has become a 

major policy function of governments the world over. 

 

In both senses however, regulation restricts behaviour and prevents the occurrence of 

undesirable “red lights” activities, or “facilitates” and enables desirable behaviour also 

known as “green light” activities. The resultant effects of regulation are to bring order 

to an industry and to avoid the chaos of an “uncontrolled market”. 

 

As a parallel, this study is about the efforts the Government of Kenya has put in place 

at the policy level to avoid the “red lights” effects of an uncontrolled market in the in 

the regulation of legal education and training via the promulgation of the of the Legal 

Education Act, 20126 and Regulations, 20167. Similarly, we shall discuss how the Legal 

Aid Act8 seeks to control and order the activities and operations of legal aid services in 

this country.   

 

The Rationale for Regulation.  

 

What are some of the reasons for regulating an industry or interest? As noted above, 

regulation is perhaps the most politicized policy intervention by governments the world 

over. Regulation is utilized as a policy intervention by governments more frequently 

than it is acknowledged. This is partly because of political and ideological underpinnings 

that come with regulation. The rationale for regulating an industry will depend on the 

political and ideological leanings of the government in power and often the real 

                                                           
5 R. Noll (Ed), Regulatory Policy and Social Sciences (Berkely) p, 363 
6 Act No 27 of 2012 
7 The Legal Education (Accreditation and Quality Assurance) Regulations, 2016. 
8 Act No 6 of 2016 
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motivations for regulating an industry may often be hidden from the public view9. 

Setting aside the political and ideological idiosyncrasies for regulating a particular 

industry by governments, there are legitimate political, economic, legal and 

sociological reasons that justify the regulation of industries. This truism though, is 

dependent on the assumption that the regulation of an industry or “interest” is 

predicated on “good faith” and in the “public interest”.  

 

It has been argued that all justifications or rationale(s) for regulating an industry or 

interest are instances of “market failure”, because the “public interest” has failed to 

materialize. Robert Baldwin10 has cogently opined that: 

 

Regulation is justified because the uncontrolled market place will, for some reason, fail to 
produce behaviour or results in accordance with the public interest. In some sectors or 
circumstances, there may also be “market absence”, there may be no effective market because, 
for example, households cannot buy clean air or peace and quiet in their localities. 

 

Regulatory agencies, such as the Council of Legal Education or the Legal Aid Service are 

established by the government of the day to correct the market mechanism in their 

respective areas of operation, ostensibly in the “public interest”. For example, the 

objects and functions of the Council of Legal Education as stated in the Legal Education 

Act11 are to: 

Regulate legal education and training in Kenya offered by legal education providers; to license 
legal education providers; supervise legal education providers; advise the Government on 
matters relating to legal education and training; to regulate and approve qualifications obtained 
outside Kenya for purposes of admission to the roll and administer such professional examinations 
as may be prescribed under Section 13 of the Advocates Act12.  

 

The “public interest” in the regulation and licensing of legal education providers in 

Kenya is to underwrite the quality of legal education in order to provide quality legal 

services to the public in the many spheres of legal practice.  

 

                                                           
9 The immediate motives for regulating an industry may be such lofty things as the influence of an economically 
powerful lobby in government, political pressure from the industry itself or governments’ re-election strategy.  
These motives are reminiscent of the British experience in the 1960s and 1980s with both the Labour government 
of Sir Harold Wilson and later the Tory government of Margaret Thatcher in the UK. 
10 Robert Baldwin, Op. cit. at p. 9 
11 OP. Cit. 
12 Section 7 of the Legal Education Act. 
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There are many instances of “market failure”, when regulation will step in and correct 

the market. The following are example of this phenomenon13: when an industry is 

controlled by monopolies and to reduce predatory prices; to stem an industry from 

earning windfall profits; to avoid externalities and cutting of corners by industries; to 

reduce or curb information flow and inadequacies; to force the continued production 

of certain desirable social goods or force the availability of essential services; to 

manage public goods and avoid the “moral hazard” question; to level off the bargaining 

powers of parties; to distribute scarce goods and rationing; to enhance distributive 

justice and social policy; for rationalization and coordination, and as a planning tool by 

the government of the day. An industry may be regulated for one or a combination of 

these reasons. 

  

                                                           
13 See generally Robert Baldwin and Martin Cave, Op. Cit. Chapters 2 and 3. 
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PART 2: REGULATORY FRAMEWORKS 

GOVERNING PARALEGAL EDUCATION AND 

TRAINING. 

 

The Legal Education and Training Framework. 

 

As noted in the Inception Report14 to this Consultancy, under current legislation, there 

are two main regulatory regimes governing the operations of “Paralegals” in Kenya. On 

the one hand, there is the Legal Education Act, 2012 and the Regulation, 2016 which 

provides for the educational and training regulatory framework including, the setting 

of  qualification requirements and quality standards for the practice of law by various 

cadres of persons who have trained in institutions approved by the Council of Legal 

Education. This ostensibly includes the training of “paralegals”15, a cadre of legal 

practice that is not even defined in both the Legal Education Act and the Regulations.  

                                                           
14 Wanyama Kulundu-Bitonye, “An Inception and Policy Framework for Regulating and Licensing Paralegals as Legal 
Aid Service Providers in Kenya” submitted to the UNDP- Nairobi Office in February, 2021.   
15 Until the promulgation of the Legal Aid Act in 2016, the term “Paralegal” l was not defined in any statute nor was 
it used as a term of art.to connote a specific phenomenon. And even after this term is introduced by the Legal Aid 
Act its meaning is not clear from a training standpoint, and is defined merely in generic terms as “person employed 
by the Service or an accredited legal aid provider who has completed a training course in the relevant field of study 
in an institution approved by the Council of Legal of Education”. Not all persons employed by the Service are 
“Paralegals“ only, and in any case all manner of institutions may seek accreditation by the Service to provide 
paralegal services under Section 2 of the Act,  including Advocates of the High Court of Kenya.  Ironically, both the 
Legal Education Act, 2012 and Legal Education (Accreditation and Quality Assurance) Regulations, 2016 have no 
mention of the term ”Paralegal” and ostensibly, there is no provision for training such a person under the Act and 
the Regulations. The definition of the term “Paralegal” in the Legal Aid Act, 2016 also seems to lump together all 
manner of persons who are employed by and accredited by the Legal Aid Service as “paralegals”, including: 
“Advocates operating under the pro bono programme of the Law Society of Kenya or any other civil society 
organisations or Public benefit organisations; a firm of Advocates; a faith based organization, A University or other 
organization operating a legal Aid Clinic or a government agency accredited under the Service”. This definition is 
simply erroneous and does not properly define and identify who “paralegals”really are.   
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The educational and training requirements and quality standards as delineated under 

Sections 18, 19 and 22 of the of the Legal Education Act, require all persons intending 

to practice any aspect of law in Kenya to train at competent institutions licensed by 

the Council of Legal Education and to undergo a course of study for a prescribed period 

of time of at least one (1) year for a “Certificate in Law Programme”, two (2) years for 

a Diploma in Law Programme”, four (4)) years for a Degree in Law and eighteen months 

for a “Post-Graduate Diploma in Law” (including the professional training course now 

known as the Advoc ates’  Training Programme” (ATP)). 

To qualify as a “Legal Education Provider” under the Legal Education  Act, an institution 

must meet the inspection and accreditation requirements under Regulations 4, 5, and 

the programme quality standards under Regulation 10 of the Legal Education 

(Accreditation and Quality Assurance) Regulations, 2016. It is a condition of the award 

of a licence under the accreditation process, that the “Legal Education Provider”   

furnishes periodic “material” information of its operations and quality of programme(s) 

to the Council of Legal Education. In addition to these institutional quality standards, 

a potential trainee in any training programme in law, must meet the pre-qualification 

requirements set out under rules 4 and 14 of the Quality Standards. For the “Certificate 

in Law” Programme the pre-qualification requirements of at least a C (-) Aggregate 

grade and a C (Plain) in English in the Certificate of Secondary Education is required. 

In addition, the trainee must undergo a prescribed course of study by subject name for 

a period of at least two years.  

As stated above, both the Legal Education Act and the Regulations have no mention of 

the term “paralegal”. In our view, this state of affairs arises because, although the 

Legal Education Act makes reference to a variety of training programmes, including 

“Certificate” and “”Diploma” programmes, the grandaunts of these training 

programmes are not clearly identified as “paralegals” or otherwise. Under Section 22, 

the Legal Education Act is satisfied to award either a “Certificate in Law” or “Diploma 

in Law” to trainees without stating what the recipient of such “Certificate” or 

“Diploma” becomes in relation to his training and the practice of law in this country. 
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The award of a “Certificate” or “Diploma” is made without stating what such award 

signifies for the recipient of the qualification in relation to the practice of law.  

What does the person who has qualified with a “Certificate” or “Diploma” in law 

become post-qualification under the legal education regulatory framework? This 

confusion arose as a result of the Council of Legal Education not paying sufficient 

attention to the development of the phenomenon of and the role “Paralegals” were 

playing as an independent practice of law in the developed countries. The emerging 

trends in the developed countries although still novel, were that “paralegals” were 

increasingly recognized as independent legal practitioners in their own right. This 

development is discernible in the developed countries such as the Uk, Canada, the USA 

and South Africa. But for us here in Kenya as elsewhere in developing countries, the 

phenomenon of “paralegal-ism” was little understood and although the term was 

commonly used, it did not quite enter the legal lexicon; nor were its implications as an 

independent practice of the law fully understood and appreciated.  

The same fate is suffered by the Law Society Act16, under Section 41 (o), where it makes 

provision for the Council of the Law Society to make rules for the “recognition and 

regulation of “paralegals” without first recognizing and defining who these “paralegals” 

are. Who as a practice of law category are the regulations under this statute aimed at? 

Like the legal Education Act, the Law Society Act does not also define who a “paralegal” 

is meant to do.  

It is not surprising that no regulations have been promulgated by the Law Society of 

Kenya under this statute.  

There is need for both the Legal Education Act, 2012 and the Legal Education 

(Accreditation and Quality Assurance) Regulations, 2016 to identify the grandaunts of 

the “Certificate” course in law and the “Diploma” course in relation to the practice of 

law they have been prepared for. The manner in which Section 22 (1) is phrased, the 

award of the “Certificate” and the “Course” for which the certificate is awarded are 

one-and-the-same thing. This is unlike in the case of the professional “Post-Graduate 

                                                           
16 Act No. 21 of 2014. 
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Diploma Certificate”   under section 22 (1) (c), where the training programme for which 

this “Diploma” is awarded is the Advocates’ Training Programme (the ATP). The 

Professional “Post-Graduate Diploma in Law” under section 22 (1) (c) prepares one to 

qualify as an Advocate of the High Court of Kenya and to practice law as such.  

It is our proposal that we have clarity as  to whom the “Certificate” and “Diploma” 

awards after studying law at that level may be made to and what “courses”” of study 

lead to these awards. The award of the “Certificate in Law” should be made for 

completing studies in a “Community Legal Awareness Programme (CLAP)”, which 

prepares one for the practice of law as a “Community Legal Awareness Assistant”; and 

the award of the “Diploma in Law” should be a qualification following a study in the  

“Paralegal Programme”, preparing one for the practice of law as a “paralegal”. 

The proposed amendments to the Legal Education Act and Regulations will define more 

precisely these terms.  

The Legal Aid Regulatory Framework. 

 

On the other hand, the Legal Aid regulatory framework as promulgated under the Legal 

Aid Act, 201617 delineates the scope of the Legal Aid Service in Kenya and spells out 

quite clearly persons who may provide legal aid services. The Objects Clause18 

establishing the Legal Aid Service sets out the scope of the Service as follows: 

This Act {establishes] a legal and institutional framework to promote access to justice by- 

a. Providing affordable, accessible, sustainable, credible and accountable legal aid services 
to indigent persons in Kenya in accordance with the Constitution; 

b. Providing a legal aid scheme to assist indigent persons to access legal aid;  
c. Promoting legal awareness; 
d.  supporting community legal services by funding justice advisory centres, education and 

research, and  
e. Promoting alternative dispute resolution methods that enhance access to justice in 

accordance with the Constitution19. 

                                                           
17 No. 6 of 2016 
18 Section 3 of the Legal Aid Act. 
19 See also the definition in the Legal Aid Act of the meaning of the term “Legal Aid” which is stated to include: “a) 
legal advice; b) legal representation; c) assistance in-  i) resolving disputes by alternative dispute resolution; ii) 
drafting of relevant documents and effecting service incidental to any legal proceedings; and iii) reaching or giving 
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It is critical to note from the very beginning that the Legal Aid Service as established 

under the Legal Aid Act  is not just about providing legal aid to indigent persons and 

communities, in the narrow sense of dispensing legal aid services under the legal aid 

scheme. The Legal Aid Act is not only unequivocal and deliberate about establishing an 

outfit to manage the legal aid scheme, but more importantly, to promote access to 

justice via undertaking legal awareness campaigns, supporting community legal services 

and funding justice advisory centers, conducting legal education programmes and 

research, and promoting alternative dispute resolution mechanisms in the 

administration of justice. 

This is a long and bigger agenda for the Legal Aid Service than just dispensing legal aid 

under the legal aid scheme. It is important that this agenda is impressed upon and 

supported by other sectors of the legal profession, if the promotion of legal aid in its 

wider sense is to succeed. The Council of Legal Education as the institution regulating 

legal education and training is the supply-line for providing legal personnel to manage 

and administer legal services, including legal aid services. Other sectors of the legal 

profession: the Law Society of Kenya, the Courts, ODPP have similarly to play their part 

for the Legal Aid Service to succeed and institutionalise its activities.  

But first, let us discuss the modalities of how the Legal Aid Service works.  

Since time immemorial20, it has been recognized that although the state is not the 

grantor of human rights, it is in large measure the guarantor of such rights. Access to 

“swift justice”21 would be a mere illusory, without state guarantees.   The state as the 

arbiter of the “public interest” is primal in the realization of these fundamental rights.  

Alluding to this phenomenon, the Task Force on Judicial Reform22, which was the 

precursor to the Promulgation of the Legal Aid Act, stated that: 

 

                                                           
effect to any out-of-court settlement; d) creating awareness through the provision of legal information and law 
related education; and e) recommending law reform and undertaking advocacy work on behalf of the community”  
20 With the promulgation of the Magna Carta in 1215. 
21 The Magna Carta clauses 16, 20 and 28 relating to the rights of Serfs. 
22 Republic of Kenya: “Final Report of the Task Force on Judicial Reforms” Chaired by Justice William Ouko (2010) 
(Government Printer) (Nairobi). This Report is also referred to as the William Ouko Report.  
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Access to justice is one of the fundamental freedoms of the individual and foremost functions of 
the state. The legal system underpins the rule of law and plays this function of access to justice. 
In practice, however, political, social, economic and cultural limitations and inequality repudiate 
equal access to justice by all. Legal aid, an important aspect of the legal system work towards 
ensuring that every individual enjoys the right to access to justice, equal protection of the law 

and access to justice23  

 

The Ouko Committee24 laments the paltry nature of legal aid services provided in this 

country, when it states that: 

 

The state only provides legal aid for persons charged with murder in the High Court, whereas 
persons accused of equally serious crimes with violence or attempted robbery with violence, are 
not. In the case of vulnerable groups such as children, the guarantee of legal assistance provided 
by section 186 (b) of the Children’s Act 2001, is conditional on a child offender having no other 

recourse to legal assistance25 
 

The theory behind a legal aid scheme as promulgated under the Legal Aid Act26 is simple 

enough. It is that in order for the Government to fulfil its obligations to its citizenry in 

the realization of fundamental rights and freedoms under the Constitution; and in 

particular, “the preservation of the dignity of individuals and communities and the 

promotion of social justice and the realization of the potential of all human beings”27;  

to “ensure access to justice”28, and  to protect the “right to a fair trial”29, it has set up 

a Legal Aid Service, pooling together human and financial resources to provide legal 

services to indigent persons and communities. The Legal Aid Service provides both legal 

awareness and underwrites the costs of legal fees which would have been borne by 

indigent persons and communities30 in pursuing their legal rights.  In this way, the 

citizenry is guaranteed legal representation in order to protect their rights and 

freedoms31 before courts of law.  

 

                                                           
23 Republic of Kenya: (Ouko Report) Op. cit. at p. 88 
24 In 2007, the Government appointed a National Aid (and Awareness Committee) to oversee, coordinate, 

monitor and provide policy direction for the establishment of a Legal Aid Service in Kenya. The efforts 
of the Committee culminated in the promulgation of the Legal Aid Service Act, 2016. 
25 Republic Of Kenya, Ouko Report) Op. Cit. at p. 88 
26 No 6 of 2016). 
27 Under Article 19 of the Constitution. 
28 Under Article 48 of the Constitution. 
29 Under Article 50 of the Constitution. 
30 Section 7. 
31 See also Section 75 (4) 
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The regulatory modalities of the Legal Aid Service are as follows: a person, organization 

or institution may not undertake the provision32 of legal aid services in Kenya without 

being accredited33 and registered34 by the Legal Aid Service. To be accredited and 

registered as a “Legal Aid Provider”, a person, organization or institution must apply to 

the Service35 in the prescribed form for its consideration. Providing legal aid services 

without accreditation and registration or giving false information in the facilitation of 

accreditation and registration is a criminal offence36. A register of “Legal Aid Providers” 

is maintained by the Legal Aid Service and bears the personal details, nature of the 

association or organization, nature of service provided and the number of cases handled 

by the persons or organization(s) registered37.  

 

 

Under Section 35 of the Legal Aid Act, the Legal Aid Service shall determine and 

prioritizes the provision of legal services in broad areas of the law38, including the legal 

needs of indigent peoples and communities. In line with these priorities, the Service 

determines the grant or otherwise of legal aid. A determination39 of the viability40 of 

an application for legal aid includes a settlement of the dispute by way of an alternative 

dispute resolution41.  

 

Once a decision for grant of legal aid has been made, the Service promptly issues a 

“Certificate of Grant”, specifying the terms and conditions of the grant; and 

contemporaneously assigns a “Legal Aid Provider” to the aided person, to whom a copy 

                                                           
32 OP. cit. Section 56 
33 OP. cit. Sections 57 and 59 
34 OP. Cit. Section 60 
35 Op. Cit. Section 58 
36 Op. Cit. Section 58 (2) (a) (b). 
37 OP. Cit. Section 60 
38 The areas of the law enumerated, include: civil matters, criminal matters, children matters, constitutional matters, 

public interest matters, and any other matter approved by the Service.     

39 Op. Cit.  Section 36 (4) 
40 See section 37 where exceptions are made of matters that may not be the subject of a legal aid grant. These 
matters include civil litigation to a company, corporation, trust or public institution; matters relating to taxation; 
matters relating to recovery of debts; bankruptcy and insolvency proceedings and defamation proceedings. 
41 Op. Cit. Section 39. 
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of the “Certificate of Grant” is also issued42. From that time on, the “Legal Aid 

Provider” assumes responsibility for the proceedings43 on behalf of the “Aided 

Person”44, subject to any variations which may be made to the “Cooperation 

Agreement” and provided by the law45. The “Legal Aid Provider” may claim 

reimbursement for costs and expenses after he or she has rendered the contracted legal 

services to the “Aided Person” from the Legal Aid Service after he or she has completed 

the tasks in the “Cooperation Agreement”46. 

 

How has the Legal Aid Service operated in the discharge of its mandate so far since its 

inception in 2016? To answer this question we need to go back a little to the pre-Service 

days. Following the lament of the paltry nature of legal aid services provided in this 

country, the Ouko Committee47went on to pin-point the malaise suffered by legal aid 

operations in Kenya as follows: 

The result is that non-governmental organisations (NGOs) sremain the key providers of legal aid 
and advocates of public interest litigation. However, in the absence of institutionalized quality 
assurance or peer review mechanisms, the quality of legal aid services by these organisations 
remains at stake. This is further compounded by their limited human resources and financial 
capacity as only a negligent number of cases can be enlisted for litigation48. 

 

Our interaction with stakeholders in the legal aid services sector indicates that the 

situation has not abated, and in fact, this Consultancy is predicated on the need for the 

Legal Aid Service to come out of its shell and institutionalize legal aid services as 

anticipated by both the Constitution, 2010 and the Legal Aid Act, 2016. Our 

engagements with the Legal Aid Service49 and some community service organizations 

(CSOs)50 shows that the provision of legal aid services is still dominated by Non-

                                                           
42 OP. Cit. Section 44. 
43 (Government Printer) (2005). Under section 63 of the Act, the Legal Aid Provider shall pay all disbursements 
relating to the matter in which the legal aid is granted and claim reimbursement from the Service. Section 62 
makes it an offence to seek any form of payment from the person aided.  
44 Op. Cit. Section 45 
45 Op. Cit. Sections 46-55. 
46 See the definition of “Cooperation Agreement” under Section 2 of the Act 
47 Po. Cit. 
48 Ouko Committee Report at p. 89. 
49 An In-Person workshop held at the Council of Legal Education Offices in Karen on the 26th of February, 2021with 
leading personnel from the Legal Aid Service  
50 Through virtual conference held on the 18th February, 2021 with several Community Service Organisations 
a(CSOs) and practicing paralegal from across the country 
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Governmental Organizations (NGOs) and international agencies. This situation 

perpetuates a long-standing practice whereby, NGOs styled as Community Service 

Organizations (CSOs), train and deploy young interns in the provision of legal aid 

services in rural and indigent communities, including poor townships. There is a long 

standing relationship between NGOs both local and international in the provision of 

legal aid services in this country, and it has been argued by some that formalizing the 

sector by requiring operators to attain formal academic qualifications  might kill it all 

together  because many formal institutions are not willing to provide these services51. 

 

Training young interns by CSOs for entry into legal aid services lasts short periods, 

ranging from one week to three weeks, and the interns are then unleashed to the public 

to dispense complex legal services. Quite clearly, the training that these interns receive 

does not seem to meet the quality standards set by Council of Legal Education at 

“Certificate” or “Diploma” programme levels. We have argued elsewhere52 that this 

training does not also equip these interns with the skills and wherewithal to meet the 

obligations imposed by Sections 2 and 3 of the Legal Aid Act. Still, apart from limited 

pro bono briefs undertaken by Advocates under the auspices of the Law Society of 

Kenya, the Service has not attracted many entrants into its service. This has greatly 

limited the range of services being offered by the Legal Aid Service.  

 

The elephant in the room is whether the Legal Aid Service in its present form, and 

notwithstanding the elaborate legal infrastructure provided by both the Constitution of 

Kenya, 2010 and the Legal Aid Act, 2016 can  deliver access to justice via dispensing 

legal advice; legal representation; undertaking legal awareness campaigns; support 

community legal services and fund justice advisory centers; conduct legal education 

                                                           
51 At our meeting with CSOs, many participants argued that requiring formal/academic training for operators 
would kill the provision of services in this sector. Although this argument cannot be dismissed out of hand, yet it 
cannot be gain-said that, formalization of training in this sector will greatly improve both the quality and quantity 
of services this sector is capable of providing to indigent persons and communities in this country. Suffice to say 
that the complex array of matters covered under the rubric of “Legal Aid” including the complex legal issues 
covered under Part VI: Legal Aid Services, Sections 35-39 of the Legal Aid Act require competent training to be 
performed properly.   
52 Inception Report of this Consultancy submitted to the UNDP on the 8th of February, 2021 
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programmes and research, and promote alternative dispute resolution mechanisms in 

the administration of justice in this country?.  

Our preliminary answer to this question is that at present, the Service is far from 

delivering on these outcomes. We therefore will in the following pages propose a 

legislative initiative to amend both the Legal Education Act53 and the Legal Aid Act54 to 

reposition these two institutions to achieve their objects more effectively.   

As stated in the Inception Report55, apart from the background to the regulatory 

frameworks governing “paralegals” articulated in this section, and which lays the 

foundation for these proposals, we shall endeavour to explain and give rationale to each 

proposal, combining both the draft Amendment and its rationale in the form a 

memorandum of objects. In this way, it will be easier to see why the proposal is being 

made, and where it fits into the current scheme of the law.  

  

                                                           
53 Act No, 27 of 2012 
54 Act no. 6 of 2016 
55 Wanyama Kulundu-Bitonye, “An Inception and Policy Framework for Regulating and Licensing Paralegals as Legal 
Aid Service Providers in Kenya” written as Part of this Consultancy and delivered to the UNDP in February 2021. 
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PART 3: PROPOSED AMENDMENTS AND 

THEIR RATIONALE AND JUSTIFICATIONS. 

 

Amendments to the Legal Education Act, 2012. 

 

From a National perspective, the Legal Education Act, 2012 and the Regulations 56 does not 

seem to have taken into account the critical policy perspectives developed by the National 

Legal Aid (and Awareness) Committee Steering57 and the Ouko Committee58 on Judicial 

Reforms, as to the important role legal aid plays in our justice system. This is so 

notwithstanding that the Ouko Report59 was out there since 2010! As such, no efforts that we 

know of, were taken by the Council of Legal Education to prioritize the development of legal 

training institutions to grow the legal aid sector. The legal aid sector has the potential to 

exponentially grow legal services in this country, especially to the poor and vulnerable 

communities in rural areas and poor townships. Legal aid has also the potential to absorb the 

large numbers of trainees in the Advocates’ 

 Training Programme (the ATP)60 who have not completed their studies, some of them going 

as far back as fifteen (15) years ago.  

 

The need for personnel to manage and administer the operations in the legal aid sector should 

be prioritized as a matter of urgency by the Council of Legal Education. This may be 

undertaken at two levels, firstly, encourage training institutions, including CSOs to undertake 

training at the lower levels of legal training-chain: at the “Community Legal Awareness 

Programme” and “Paralegal Programme” training levels. This has not been forthcoming since 

the promulgation of the Legal Education Act61. We propose to introduce these two levels of 

legal practice in these proposals.  

 

                                                           
56 Act No 27 of 2012 
57 Appointed in 2007 by the then Minister for Justice and Constitutional Affairs to coordinate and develop policy 
direction on the National Legal Aid (and Awareness) programme 
58 Po. Cit. 



19 
 

Second, the large number of candidates who are still to qualify under the ATP Programme, but 

are graduates of law from a cocktail of universities the world over, may be re-trained and 

utilized at these two levels of legal practice. As noted above, close to 8500 trainees under the 

Advocates’ Training Programme (ATP) are locked out of any form of legal practice awaiting 

qualification as Advocates. This is a great waste of National resources when these young men 

and women may be re-deployed at lower levels in the same profession, for which they are 

apparently over-qualified.eWe shall now introduce the proposed amendments: 

 

Recommendation I: 

a) Introduce and Define the Term “Community Legal Awareness Assistant” under 

Section 2, the Interpretation Clause: 

 

“Community Legal Awareness Assistant” means a person who has attended the 

Legal Awareness Course Programme in Law approved by the Council of Legal 

Education in compliance with the Legal Education Act, 2012 and the Legal 

Education (Accreditation and Quality Assurance) Regulations, 2016 and has 

qualified for the award of the Certificate in Law. 

 

 

                                                           
59 Republic of Kenya: “Final Report of the Task Force on Judicial Reforms”(2010) 
60 At proceedings of the Taskforce on Legal Sector Reforms (Report Submitted in 2018) at pp. 68-71) appointed by 
the Attorney-General of the Republic of Kenya in 2016 and housed at the Council of Legal Education, it was 
submitted that 8549 candidates who had submitted themselves to the ATP training at the Kenya School of Law 
have severally failed their examinations to qualify as Advocates of the High Court of Kenya and are locked out of 
the practice of law in this country as Advocates. These otherwise highly qualified persons with law degrees from 
different parts of the world   are locked up in the legal education and training system and cannot qualify to 
practice law as Advocates notwithstanding their legal qualifications at degree level. This large number of trainees 
who are already graduates of various universities are an available source for re-training to provide services within 
the legal aid sector in capacities other than Advocates of the High Court of Kenya.  
61 Since the promulgation of the legal Education Act in 2012, there has been no applicant to undertake legal 
training in the “Certificate in Law” programme and yet this is permissible under the Legal Education Act and 
Regulations.  Training institutions are interested in training programmes predominantly at undergraduate level. 
There is only a paltry number of legal education providers who train at the “Diploma” level. There is great deal of 
opportunity for CSOs to fill this gap of training at this lower level echelons of the legal profession. 
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b). Introduce and Define the Term “Paralegal” under Section 2 of the Interpretation 

Clause: 

“Paralegal” means a person who has attended the Paralegal Course Programme in 

of Law approved by the Council of Legal Education in compliance with this Act, 2012 

and the Legal Education (Accreditation and Quality Assurance) Regulations, 2016 

and has qualified for the award of the Diploma in Law. 

Rationale: 

i). One of objects of the Legal Education Act, 2012 was to introduce and diversify 

training in legal education to meet other practice needs apart from training Advocates 

of the High Court of Kenya. It was the strong view of the Task Force on the Development 

of a Policy and Legal Framework for Legal Education62 that there was need to train 

other cadres of legal personnel in the practice of the law other than the Advocate of 

the High Court of Kenya. In particular, attention was drawn to the lower echelons of 

the legal profession at the clerical and service levels, a sector that is so under-

developed in comparison to international and comparative best practices63. There was 

strong representation that Court Clerks, Court Assistants, Clerical Staff in in Advocates 

chambers, Summons and  Process Servers and other Non-Professional legal staff (not 

Advocates) should be encouraged to enter the practice of law as “paralegals” and be 

formally trained and recognized to enhance their efficiency. This would also enable the 

legal profession to cascade its services to the poor and vulnerable communities in rural 

areas at reasonable cost. 

ii). Although the Legal Education Act, 2012 under section 22 (1) (a) and (b) introduced 

two courses: the “Certificate in Law” and “Diploma in Law”  to carter for this category 

                                                           
62 Report of the Ministerial Task Force on the Development of a Policy and Legal Framework for Legal 

Education, Republic of Kenya (August) (2005). The Task Force Report cogently argued that this cadre of legal 
professionals was necessary as a corollary to the work of advocates and strong representation was made for the 
institutionalization of their qualifications in this regard. The work of this cadre was compared to the work “nurses” 
perform in hospitals in support of doctors. 
63 The paralegal as legal practice is recognized and fairly developed in such countries as the UK, European Union, 
the USA, Canada, and South Africa and more recently in Zambia. Although this cadre of legal professionals does not 
represent clients in courts of law, the are however allowed to practice in aspects of the law such as: legal advisory, 
drafting basic legal documents, arbitration, mediation and conciliation among other legal duties.- 
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of legal professionals/personnel, the Act does not spell out what the grandaunts of 

these courses would be called or what they would do within the practice of law. The 

result of these omissions have been that the grandaunts of the “Certificate” and 

“Diploma” courses have largely been unrecognized as legal practitioners in their own 

right. It is time for the Council of legal Education as the regulator of legal education in 

this country to correct this error and recognize holders of “Certificate” and “Diploma” 

courses as legitimate legal practitioners, albeit, not on the same footing or status as 

Advocates of the High Court of Kenya, but recognized as practitioners in their own right. 

Defining these cadres of legal practice in the Legal Education Act will help in this cause.   

iii). The identification and recognition of “Community Legal Awareness Assistants” and 

“paralegals” as legitimate legal practitioners under the Legal Education Act will help 

both the Legal Aid Service under Sections 2 and 68 of the Legal Aid Act and the Law 

Society of Kenya under section 41 (o) of the Law Society of Kenya Act64 to define more 

precisely the role these cadres of legal practice may perform as practitioners in relation 

to the work of Advocates of the High Court. As it is, both the Legal Aid Act and the Law 

Society Act have struggled without success to define who “paralegals” are without 

clearly identifying them and assigning them functions within legal practice relative to 

the work of Advocates, which has not helped in understanding who these persons really 

are. 

iv). Both the Legal Aid Service and the Law Society of Kenya should introduce and adapt 

the definitions of “Community Legal Awareness Assistant” and “paralegal” formulated 

here and clearly assign them responsibilities in the practice of the law in their own right 

to avoid situations where all categories of legal practitioners, regardless of level of 

training and qualifications do the same work as is current under the Legal Aid Act65.  

                                                           
64 Act No 21 of 2014 
65 See the definitions of: ”Legal Aid Provider” and “accredited paralegal” under the Legal Aid Act which lump 
together all manner of legal practitioners and institutions as follows: “ Legal Aid Provider” means – a) an advocate 
operating under the pro bono programme of the Law Society of Kenya or any other Civil Society organization or 
public benefit organization; b) a paralegal; c) a firm of Advocates; d) a public benefit organization or faith based 
organization; e) a university or other institution operating legal aid clinics; or f) a government agency, accredited 
under the Act to provide legal aid”. An Accredited Paralegal” on the other had is defined as: “a person accredited 
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We shall re-visit this recommendation in respect of the Legal Aid regulatory framework. 

Recommendation II: 

b). Amend Section 22 (1) (a) (b) and (c) of the Legal Education Act to clarify what 

Training Programmes the award of the “Certificate in Law”, “Diploma in Law” and 

“Post-Graduate Certificate in Law are in respect of, and Segment the “”Community 

Legal Awareness   Programme” to introduce three months modules of training to 

enable persons who are already operating in the legal aid sector to apply for and be 

trained as “Community Legal Awareness Assistants”: 

Current Legislation Section 22: Certificate and Diploma courses 

22.(1) For purposes of the award of a certificate or diploma in law, a person shall 

undergo, in the case of- 

(a) a certificate course, at least one year of instruction; 

(b) a diploma course, at least two years of instruction; 

(c) a professional post graduate course, at least one year of instruction, 

And sit and pass all the examinations in the core courses se out in the Second 

Schedule 

(2) A legal education provider may, in addition to the courses set out in the Second 

Schedule, offer any other courses to persons pursuing a certificate or diploma in 

law.  

NEW “Section 22: “Community Legal Awareness” and “Paralegal” Course 

Programmes: 

(1). For purposes of the award of a certificate or diploma in law, a person shall 

undergo, in case of- 

                                                           
by the Service to provide paralegal services under the supervision of an advocate or an accredited l gal aid 
provider”. See also the definition of “Paralegal” which is equally confusing. 
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a). A “Community Legal Awareness programme”, at least one year of instruction. 

The “Community Legal Awareness” programme may be segmented into course 

modules of three months each for ease of outreach by potential students. 

b). A “Paralegal” Programme, at least two years of instruction, and  

c). The Advocates Training Programme (ATP) at least year of instruction,  

and sit and pass all the requirements in the core courses set out in the Second 

Schedule”.  

(2) A legal education provider may, in addition to the courses set out in the Second 

Schedule, offer any other courses to persons pursuing a certificate or diploma in 

law.  

Rationale: 

i. As we have already stated above, and as currently constructed, there is confusion 

between the award of the “Certificate in Law” and the Diploma in Law” and the 

course of study for which this award is made. This amendment clearly designates 

the training programme as either: “Community Legal Awareness Programme” or 

“Paralegal Programme” and on completion of the training, the award of a 

certificate in law or a diploma in law is made. The certificate or diploma is not 

the training programme, but rather it is the certificate awarded as evidence of 

having undergone a course of training as clearly designated above.  

 

ii. In a deliberate effort to encourage current operators in the legal aid sector to 

comply with the legal education and training requirements under the Legal 

Education Act”and Regulations, the “Community Legal Awareness Programme” 

should be segmented into three months course modules to enable operators who 

are already in the legal aid sector to apply. The segmentation  of the training 

programme into modules will be tacit  acknowledgment of the hardships the 

existing operators in this sector may experience attending a one year full-time 

course of instruction out of their working stations. 
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iii. A Certificate of Attendance” may be awarded to the trainee following the 

successful completion of each module, the “Certificate in Law” to be awarded 

only at the end of the successful completion of the full course programme. 

 

iv. In addition to the segmentation of the “Community Legal Awareness Programme” 

into modules as in ii) above, the Council of Legal Education is encouraged to 

enforce Regulation 8 of the Legal Education (Accreditation and Quality 

Assurance) Regulations 2016 on Experiential Learning in favour of the current 

practitioners in the legal aid sector to encourage them to continue providing 

services in this sector and to development of the sector. 
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Amendments to the Legal Education (Accreditation and Quality Assurance) 

Regulations, 2016. 

 

We reiterate the need for the Council of legal Education to be cognizant of the National 

policy perspectives on the development of legal aid in this country and the urgent need to 

institutionalize access to justice and the promotion of fundamental rights as espoused by the 

Constitution, 2010 and the Legal Aid Act, 2016. There is need to fast track the development 

of the legal aid sector and this necessitates a proactive approach on the part of the Council 

of Legal Education to encourage the entry of young men and women into this sector. 

 

Recommendation III: 

a) Amend Quality Standards, Rule No. 3: Certificate Programme: 

(1) The minimum admission requirements to certificate programme shall be-  

(a) ……………………………………………………………………………………… 

(b) ……………………………………………………………………………………… 

(c) ………………………………………………………………………………………. 

[The Remainder of the regulation stay as it is.) 

NEW Quality Standards, Rule No. 3 “Community Legal Awareness Programme”: 

(1) The minimum admission requirements to a “Community Legal Awareness 

Programme” shall be- 

a). ………………………………………………………………………………………… 

b). ................................................................ 

c). ………………………………………………………………………………………..  

[The Remainder of the regulation stay as it is.) 

 

 

Rationale: 
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As we have already stated above, the “Certificate in Law” is not a course programme 

but the award for attending the “Community Legal Awareness Programme” and the 

certificate is mere evidence of having attended a legal education course programme. 

We have already designated this course programme as the “Community Legal Awareness 

Programme”. This name identity should be reflected in this Regulation thus. 

Recommendation IV: 

b). Quality Standards, Rule No. 4: Diploma Programme 

 (1). The minimum admission requirements to a diploma legal education Programme 

shall be- 

(a) …………………………………………………………………………………………. 

(b) …………………………………………………………………………………………. 

(c) ………………………………………………………………………………………… 

(d) ………………………………………………………………………………………. 

 NEW Quality Standards, Rule No. 4 “Paralegal Course Programme”: 

(1). The minimum admission requirements to a “Paralegal Programme” shall be- 

(a) ……………………………………………………………………………………….. 

(b) ……………………………………………………………………………………… 

(c) ……………………………………………………………………………………… 

(d)………………………………………………………………………………………… 

 

Rationale: 

The same rationale as in Regulation 3 above applies to this Regulation.  

It is informative to note that the programmes leading to the award of a “Degree in Law” 

under Regulation 5 and “Professional Post-Graduate Diploma in Law” under Regulation 

6 are identified and designated as “Under-graduate Degree Programme” and 
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“Advocates’ Training Programme” (ATP) respectively. These designations fit in with our 

analysis and recommendation above. 

Recommendation V: 

c). Quality Standards, Rule No. 15: Contact Hours and Semester Structure. 

(1) Unless the Council of Legal education otherwise requires- 

a) A certificate programme shall require of four hundred and eighty contact hours; 

b) A Diploma programme shall require six hundred and forty contact hours 

c) An under-graduate Degree Programme 

d) Masters’ Degree programme 

(2). An Academic Programme shall comprise of- 

a) Four units per semester, including attachment and a break of three months at the 

end  of the academic year for a certificate or diploma programme 

b) Ucture of ProgrammeThere shall be two semesters in each academic year, a break 

of three months at the end the academic year and shall last for a period of four 

years  

c)  ……………………………………………………………………… 

d) ………………………………………………………………………. 

e) ………………………………………………………………………. 

f) ……………………………………………………………………… 

 

NEW Quality Standards, Rule No. 15: Contact Hours and structure of Programme. 

(1). Unless the Council of Legal Education otherwise requires- 

a). A “Community Legal Awareness Programme” shall be taught on modular basis 

and a Certificate of Attendance shall be  issued at the end of each module.  

The Council of Legal Education shall reserve the right to approve modular course 

instruction on a case-to-case basis. 
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b). A “Paralegal Programme” shall require six hundred and forty contact hours; 

c). An under-graduate Degree Programme………… 

     d). Masters’ Degree programme ……………………… 

(2). An Academic Programme shall comprise of- 

a). There shall be two semesters per year and four courses shall be taken in each 

semester, including attachment and a break of three months at the end  of the 

academic year for Paralegal course programme;  

b). There shall be two semesters in each academic year, and at least four courses 

shall be taken in each semester including attachment and a break of three months 

at the end the academic year for an Undergraduate course Programme. The 

Undergraduate Degree Programme shall last for a period of at least four years; 

c). ………………………………………………………………………… 

d). ………………………………………………………………………… 

e).………………………………………………………………………… and  

f). ………………………………………………………………………… 

(the remainder of the Regulation remains the same) 

 

Rationale: 

i. We have re-designated the certificate in law as the “Community Legal awareness 

programme to distinguish between the certificate of award and the course programme. 

We have already explained the basis of this re-designation. 

 

ii. We have also already fashioned the grounds for converting the “Community Legal 

Awareness programme” into modules, essentially for the convenience of people who 

are already in the system, working in some capacity in the legal aid sector. We have 

recommended that at the end of each module a Certificate of Attendance” shall be 

issued, but the eventual “Certificate in Law” to be awarded at the end the 12 months 

of training. 
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iii. Under Regulation 15 (1) (a) the Council of Legal Education will allow some flexibility in 

the design of the modules to be taught under the “Community Legal Awareness 

Programme” on account of two main factors: one, the informality in the training 

methodologies which may be adapted by training institutions wishing to engage at this 

level of training, including CSOs,  and second, to take into account the Ëxperiential 

Learning which the trainees may already possess on account of their practice in the 

field.  

 

iv. The flexibility in the programme should allow for the introduction of basic computer 

skill to allow trainees appreciate the important role technology play in every-day life.  

 

v. Under section 2 of the Regulations, we have de-classified the “Community Legal 

Awareness Programme” as an academic programme for the reason that it is merely 

foundational and not much academic discourse will take place. The modular training 

approach will expose students to only rudimentary principles of the law in the hope 

that they can begin to appreciate how the law works. Proper academic discourses in 

the law begin at the “paralegal Programme” level, but even here, allusion will only be 

made to general principles of the law with little practical effect. 

vi. The academic programmes at “paralegal programme” level onwards should be taught 

on semester basis, each semester comprising at least four course units, including 

attachment; there will be two semesters in a year and in the case of the “Paralegal 

programme”, it would last for a period of at least two years. 

 

Recommendation VI: 

d). Quality Standards, Rule No. 16: Core Courses.   

(1). A certificate or diploma programme shall comprise of the following core 

courses- 

a) Elements of Contract, 

b) Law of Torts, 
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c) Elements of Commercial Law 

d) ………………………………………………. 

e) ………………………………………………… 

f) ………………………………………………… 

g) ………………………………………………… 

h) ………………………………………………… 

i) ………………………………………………… 

j) ………………………………………………… 

k) ………………………………………………… 

 

NEW Quality Standards, Rule No. 16: Core Courses. 

(1). A “Paralegal Programme” shall comprise of the following core courses- 

a) Elements of Contract, 

b) Law of Torts, 

c) Elements of Commercial Law 

d) ………………………………………………. 

e) ………………………………………………… 

f) ………………………………………………… 

g) ………………………………………………… 

h) ………………………………………………… 

i) ………………………………………………… 

j) ………………………………………………… 

k) ………………………………………………… 

l) Computer Skills and Technology 

 

 

Rationale: 

i. The rationale for re-designating training course programmes as stated above applies to 

these sets of regulatins. 
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ii. The “Community Legal Awareness Programme” has been removed from the list of 

formal academic programmes and shall be taught on modular basis. 

iii. We have introduced a NEW course to be known as “Computer Skills and Technology” to 

introduce trainees to computer technology underlying the important role the use of 

computers and technology plays in our every-day life. 
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Amendments to the Legal Aid Act, 2014 

 

As articulated above, the gist of these proposals is to develop and nurture the legal aid 

sector as an important component in accessing justice in line with the Constitution, 2010 and 

the Legal Aid Act, 2016. Although the Legal Aid Service has been in existence for some time 

now, our interaction with the Service indicates that it is still grappling with the processes of  

operationalizing its mandate under Section 3 of the Legal Aid Act. To do this effectively, 

there is great need to harmonize its provisions with those of Legal Education Act, 2012 and 

Regulations, 2016 for synergy. The following proposals will help in this regard: 

 

Recommendation VII: 

a). Introduce, define and adopt the term “Community Legal Awareness Assistant” 

as a category of persons who may qualify and become accredited as legal aid 

operators under the Legal Aid Act. The new definition of “Community Legal 

Awareness Assistant” as defined in the Legal Education Act and the Regulations 

should be adapted: 

“A Community Legal Awareness Assistant” means a person who has attended the 

“Community Legal Awareness programme” in Law approved by the Council of Legal 

Education in compliance with the Legal Education Act, 2012 and the Legal Education 

(Accreditation and Quality Assurance) Regulations, 2016 and has qualified for the 

award of the “Certificate in Law”. 

b). Adopt and harmonize the definition of “paralegal” in this Act with the one 

suggested for the Legal Education Act. The current definition of “Paralegal” under 

the Legal aid Act is as follows:  

Section 2: Interpretation:  

“Paralegal” means a persons employed by the Service or an accredited legal aid 

provider who has completed a training course in the relevant field of study in an 

institution approved by the Council of Legal Education. 
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 Suggested (NEW):  

“Paralegal” means a person who has attended the “Paralegal Programme” in Law 

approved by the Council of Legal Education in compliance with this Act, 2012 and 

the Legal Education (Accreditation and Quality Assurance) Regulations, 2016 and 

has qualified for the award of the “Diploma in Law”. 

Rationale: 

i. The rationale for proposals a) and b) above have already been fashioned under the 

sections on amendments to the Legal Education Act, 2012 and the Legal Education 

(Accreditation and Quality Assurance) Regulations 2016. The gist of these proposals is 

to introduce new cadres of legal practitioners: the “Community Legal Awareness 

Assistant” to promote legal awareness under the Legal Aid Act and to harmonize and 

re-align the definition of the term “paralegal” in this statute with the suggested 

definition of a “paralegal” under the Legal Education Act. As noted above, the Legal 

Education Act in its current form does not even attempt to identify and define the term 

“Paralegal” and what training requirements apply to him or her as a cadre of legal 

practice.  

 

ii. To define a “Paralegal” in this statute by reference only to the alleged approval by the 

Council of Legal Education of courses such person has attended is to engage in a futility. 

As currently constituted, there is no nexus between the “Certificate” and the 

“Diploma” training programmes and the training of “paralegals” or any other person 

under the Legal Education Act, and the attendant link between these two matters in 

the legal Aid Act is tenuous. 

 

iii. Although the term “paralegal” has been used in the legal lexicon in Kenya for some 

time, this term has not hitherto been used as either a legal or a term of art, and it has 

largely remained an abstraction from other jurisdictions where the concept is more 

developed. It is time to clearly define this term in our legal system. 
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Recommendation VIII: 

Amend Section 2 of the Legal Aid Act.  

By introducing the two categories of legal practitioners, namely the ‘Community 

Legal Awareness Assistant” “and the “Paralegal” as new categories of “Legal Aid 

Providers” subject to the provisions of Section 68 of the Legal Aid Act. In Section 

68 we shall itemize the category of services both the “Community Legal Awareness 

Assistant” and the “Paralegal” may perform in relation to the legal aid functions 

itemized in Section 2: the definition of “Legal Aid and Section 3 of the Act. This is 

because as currently constructed, the definition of “Legal Aid Provider” creates a 

false equivalence between a “paralegal” and the other institutions enumerated in 

the section and definition, and the impression is given that these category of 

persons and institutions perform the same functions in relation to legal aid services. 

Under Section 68, there is a clear attempt to limit the range of functions the 

“paralegal” may undertake in relation to the other persons and institutions 

enumerated under Sections 2 and 3 of the Act.  

Current Section 2: Interpretation. 

“Legal Aid Provider” means- 

 a). an Advocate operating under the pro bono programme of the Law Society of 

Kenya  or any other civil society organization  or public benefit organization;  

b). a paralegal; 

c). a firm of advocates; 

d). a public benefit organization or faith organization 

e). a university or other institution operating a legal aid clinic, or 

f). a government agency accredited under this Act to provide legal aid. . 

Suggested (NEW): 

Section 2: Interpretation.  
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(1). “Legal Aid Provider” means- 

a). an Advocate operating under the pro bono programme of the Law Society of 

Kenya  or any other civil society organization  or public benefit organization; 

b). a “Community Legal Awareness Assistant” or a “Paralegal” accredited by the 

Legal Aid Service and operating subject to the provisions of Section 68 of this Act; 

c). a firm of advocates; 

d). a public benefit organization or faith organization 

e). a university or other institution operating a legal aid clinic, or 

f). a government agency accredited under this Act to provide legal aid. 

Rationale: 

i. As we have stated above, we have created under the Legal Education Act and the 

Regulations two new cadres of legal training programmes, namely the: “Community 

Legal Awareness Programme” and the “Paralegal Programme” and therefore also 

created two new categories of legal qualifications, namely the: “Community Legal 

Awareness Assistant” and the “Paralegal”.   By their nature, these two new training 

programmes and qualifications are lower in stature than the Advocate of High Court of 

Kenya. Their training speaks to this too. 

 

ii. In conformity with international and comparative best practice, the “paralegal” is only 

permitted to carry out a limited set of functions that are available to the practice of 

law and the legal aid functions enumerated under Sections 2 and 3 of the Legal Aid Act. 

It is therefore a false equivalence to equate a “paralegal” and in our case the 

“Community Legal Awareness Assistant” to an Advocate or other institutions 

enumerated in Sections 2 and 3 of the Act. This intention is clearly expressed and 

conveyed in Section 68 of the Act, where the “Paralegal” is permitted to carry out only 

a small portion of the functions stipulated under these sections, and on condition that 

he or she is accredited and supervised by an Advocate of the High Court of Kenya.  
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iii. And as it has been demonstrated by the level at which the Council of Legal Education 

Act and Regulations have positioned the training of these lower echelons of legal 

practice, it is not the intention of these Statutes that the “Community Legal Awareness 

Assistant” and the “Paralegal” practice law independent of and without the supervision 

of a fully qualified Advocate of the High Court of Kenya. 

  

iv. In Section 68 we shall itemize the functions which both the “Community Legal 

Awareness Assistant” and the “Paralegal may perform subject to accreditation by the 

Legal Aid Service  and supervision by a competent and fully licensed Advocate of the 

High Court of Kenya or any other institution accredited by the Legal Aid Service.  

 

Recommendation IX: 

Amend Section 68 of the Legal Aid Act to: 

Introduce and limit the range of functions that the “Community Legal Awareness 

Assistant” and the “Paralegal” may perform as categories of “Legal Aid Providers” 

under Sections 2 and 3 of the legal Aid Act. It is herewith suggested that 

“Community Legal Awareness Assistants” should be limited to: Articulating and 

documenting individual and community legal issues and facilitating referrals to 

relevant legal aid providers; Distribution of legal aid awareness materials, and 

supporting “paralegals” to discharge their functions. “Paralegals” on the other hand 

may provide legal advice and assistance to indigent persons and communities under 

the supervision and in consultation with an Advocate of the High Court of Kenya; 

resolve disputes between parties by alternative dispute resolution, and engage in 

legal awareness activities including law related educational campaigns. 

Legal aid activities related to: legal advice; legal representation; drafting of 

documents and effecting service incidental to any legal proceedings; reaching out 

or giving effect to any out-of-court settlement; Drafting of legal awareness materials 

and legal information to be dispensed in legal awareness campaigns; training of 

Community Legal Awareness Assistants and paralegals, and recommending law 
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reform and undertaking advocacy work on behalf of the community should be 

reserved for persons who have qualified as Advocates of the High Court of Kenya or 

a body accredited under the Legal Aid Service. 

Current Provisions of Section 68: 

Section 68: Legal Advice and assistance by paralegals. 

a). An accredited paralegal employed by the Service or supervised by an accredited 

body may provide legal advice and assistance in accordance with this Act;  

b). An accredited paralegal shall not demand p ayment of a fee from a person who 

qualifies for legal aid under this Act,  

c). An accredited paralegal who demands payment of a fee as specified under 

subsection (2) commits and offence 

New as Suggested Section 68: 

Section 68: Functions of Legal Aid Providers. 

(1) (a). An accredited Community Legal Awareness Assistant employed by the 

Service or an accredited person or body may  document individual or 

community legal issues and facilitate referrals to relevant legal aid providers; 

Distribute legal aid awareness materials, and supporting “paralegals” in the 

discharge their functions under this Act; 

  

(b). An accredited paralegal employed by the Service or an accredited person 

or body may provide legal advice and assistance to indigent persons and 

communities under the supervision and in consultation with an Advocate of 

the High Court of Kenya; resolve disputes between parties by alternative 

dispute resolution, and engage in legal awareness activities including law 

related educational campaigns. 
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(2)(a). A community Legal Awareness Assistant or a paralegal carrying out the 

functions under subsection (1)(a) and (b) above shall not demand or receive 

payment of a fee from a person who qualifies for legal aid under this Act; 

(b). A Community Legal Awareness Assistant or paralegal who demands or 

receives a fee as specified in subsection (2) (b) commits an offence.  

 

(3). For the avoidance of doubt, legal aid functions related to: legal advice;  

legal representation, drafting of documents and effecting service incidental 

to any legal proceedings, reaching out or giving effect to any out-of-court 

settlement, Drafting of legal awareness materials and legal information to be 

dispensed in legal awareness campaigns, training of Community Legal 

Awareness Assistants and paralegals, and recommending law reform and 

undertaking advocacy work on behalf of the community shall be reserved for  

persons who have qualified as Advocates of the High Court of Kenya or a body 

accredited by the Legal Aid Service under the Act 

Rationale 

From the foregoing discussions, the rationale for recommendations VIII and IX are self-

evident and we need not repeat ourselves over matters we have covered elsewhere. 
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PART 4: MONITORING, EVALUATION AND 

LEARNING FRAMEWORK. 

 

The Legal Education Act, 2012 and the Legal Education (Accreditation and Quality 

Assurance) Regulations, 2016 have set up a detailed and extensive framework for 

regulating legal education and training, including what we have characterized as 

“Community Legal awareness” and “paralegal” programmes in Kenya. Impression 

should not be given however, that the regulation of legal education and training is for 

the exclusive purpose of facilitating the growth and development of the legal aid 

sector. This is far from the point. This framework caters for all sectors of the economy 

and the legal aid sector is only a small part of its coverage. 

The legal education regulatory framework, developed between the years 2005-2016, 

meticulously cascades governing rules into three categories, namely the: Act itself, the 

Regulations and the Quality Standards that training institutions and potential trainees 

across the legal education spectrum must comply with in order to practice law in their 

various capacities. Regulation of legal education and training has prioritized all sectors 

of the economy, including the recently formulated strategy for developing and 

nurturing the legal aid sector. 

The Legal Education Act establishes the Council of Legal Education as the premier 

institution in the country with the mandated to regulate and control66 the dispensing 

of legal education and training in collaboration and consultation with the Commission 

of Higher Education67 and the Law Society of Kenya68. A training institution that desires 

to enter the arena of legal education and training may apply for accreditation69 from 

the Council of Legal Education and become a licensed legal education provider70 before 

undertaking legal training activities. The accreditation process covers all aspects of 

                                                           
66 Sections 4, 8 and 9 of the Act 
67 Established under the Universities” Act No. 42 of 2012.  
68 Established under Law Society Act No. 21of 24 
69 Section 18 of the Act 
70 Section 19 of the Act 
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legal education and training and is not limited to community legal awareness”” or 

paralegal”” education and training only. The regulatory mandate of the Council of Legal 

Education covers all training institutions intending to undertake training in law, from 

the most basic institutions at “community legal awareness” level through to university 

education and doctoral programmes at Ph.D. level71. Before licensing any legal training 

institution, the Council carries out an inspection of its facilities and amenities72 to 

satisfy itself that the institution has capacity to carry out the segment of legal training 

it has applied for.  

The Regulations on the other hand set out an elaborate scheme of what accreditation 

entails and seeks to achieve73; the planning and strategic policies which justify the 

establishment of a legal training institution74, including feasibility studies; the 

procedures and processes of carrying out inspections75; conditions for issuing a licence 

to a legal education provider76; the process of renewing a licence77; factors to be 

considered in determining the admissibility of students to licensed legal education 

providers78; the quality standards to be maintained bylegal education providers in order  

to continue enjoy the status of a licensed legal education provider79; termination80, 

suspension81, and revocation82 of licences to institutions that are in  breach of quality 

standards, including the provision of a closure plan83 for those institutions whose 

licences have been revoked, and the obligation to conduct Bar Examinations84 as the 

exercise of ultimate quality control for entry in the practice of law as an advocate. 

                                                           
71 It is also important to note that not even paralegal education and training is exclusive to the legal aid sector, but 
pervades all other sectors of the legal profession, including, Advocates chambers, the judiciary, the policy etc. 
72 The gist of sections 18 and 19. 
73 Regulation 4 
74 Regulation 4 (3). 
75 Regulation5 
76 Regulation 5 (4) 
77 Regulation 6 
78 Regulations 7 and 8 
79 Regulation 10 
80 Regulation 11 
81 Regulation12 
82 Regulation13 
83 Regulation 14 
84 Regulation 
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Finally, the Quality Standards which constitute the last but most important framework 

for regulating and monitoring the activities of training institutions comprises of 

operational activities that training institutions engage in, in the process of training and 

about which these institutions must periodically report on to the Council of Legal 

Education on a six (6) monthly basis. The operational activities that are the subject of 

the Quality Standards include: infrastructure policy and resources available to training 

programmes85; the process(es) of developing and designating training programmes86 

including: setting out both the programme and course objectives; student admission 

policy87; curriculum policy, the structure of training programme(s), including the 

designation of core courses88; staff qualifications and the lecture/teacher-student 

ratios89; modes of training or deliver mechanisms90; enrolment data and class size91; 

contact hours per course programme92; examinations policy and how examinations are 

conducted93; research policy and publication record94; library policy and library 

resources95; student welfare services96; foreign qualifications and student transfers97, 

and a commitment to developing distance learning strategies98.  

Where reports reveal a discrepancy between the quality standards set for the institution 

and activities on the ground, the mechanism of “special inspections” kick in; and a 

special inspection may trigger the suspension99 and revocation100 procedures under the 

Legal Education Act and Regulations. Even legal education providers that have been in 

                                                           
85 Rules 32-38 
86 Rules 3-9.Legal Education providers 
87 Rule 10 
88 Rules14-16 
89 Rules 21-28 
90 Rule 13 
91 Rule 12 
92 Rule 15 
93 Rules 17-20 
94 Rules 29-30 
95 Rules 39-42 
96 Rule 43 
97 Rule 44 
98 Rule 45 
99 Section 21 of the Act 
100 Section 21 
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compliance with both the Act and Regulations are subject to re-inspection every four 

years for re-accreditation and renewal of licence101. 

Statutory Forms in respect these quality standards have been developed and legal 

education providers are mandated to fill them out on a regular basis: every after six 

months to supply data and information to enable the Council of Legal Education to 

monitor, evaluate and make a determination on the quality of legal education and 

training being dispensed by the institution. 

In our view and on the basis of the data available to us from the Council of Legal 

Education this M&E framework has been very efficient and effective in maintaining the 

quality of legal education and training in this country. 

                                                           
101 Section19 of the Act 


